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(2)

KIND OF CASE
The plaintiff, the City of Clinton, commenced this action
against the defendants, the Pattersons, to restrain the de.
fendants from an alleged violation of the Zoning ordinances
of the City of Clinton regulating the use of land within the
City. The allegations relating to the use made by the de
fendants stem from the feeding of cattle on land within the
City limits in violation of the ordinance.
The answer of the defendants sets up the defenses of
nonconforming use, invalidity of the ordinance, and the
definition of "livestock feed yard" under the ordinance.

DISPOSITION IN THE LOWER COURT
After a trial the court denied the injunction, made
Findings of Fact holding that the defendants had established
a nonconforming use on various parcels of land within the
City limits for the feeding of cattle and also that the use
of the property by the defendants did not constitute a "livestock feed yard."
The court made no conclusion relative to the validity
of the ordinance, nor did it provide any definition of what
constitutes a "livestock feed yard."

RELIEF SOUGHT ON APPEAL
The plaintiff seeks by this appeal to reverse the lower
court.

It seeks the following:

1. The granting of an injunction restraining the de·
fendants from feeding more than 6 head of cattle pl'i'
acre upon the "Hooper property," i.e., not to exceed GOO
f
in sa1rl
head, and requiring the defendants to con orm
·
nts and
use of the Hooper property to the requireme
·
3-1-1 ot
.
t
limitations imposed by Clause (6) of Sec ion
the Clinton City Zoning Ordinance as amended on Jun(

3, 1965.

(3)
2. The granting of an injunction restraining the deicndants from "winter feeding" during any year (during
period of time ranging from October 15 through April 1
of any season) in excess of 6 head per acre in accordance
1vith the requirements of said amendment of June 3, 1965
to the zoning ordinances of the City of Clinton or the
number of head of cattle below-stated opposite the name
of the respective field properties of the defendant, whichrrer is the greater:
Same and Location of Property

Maximum Number
of Cattle
Bill Beus Property _ ________ _________________________________ 600 head
1000 \Vest to 1200 West
:\orth side of 2300 North, 12 acres
Davis Pinkney Property _____________________________ ......... 150 head
1600 West on 2300 North
Banford Property _________________________________________________ 800 head
\Vest 1500 South on 2300 North
East of 1500 on South of 2300 North
South of 2300 North East of 1500 West
(West bottom portion of John Banford place)
GPorge B0us Property ____________________________________________ 200 head
~:orthwest corner 2000 West and 2300 North
Garner Property ________ _________________________________________ 900 head
\orth of 2300 East of 1500
:l. An injunction restraining the defendants from
feeding on the "feed lot" in excess of 2500 head during
the summer season, i.e., from April 1 through November
15 of Pach year, and from feeding during the winter season, i.e., November 15 through April 1, of each year,
not to exceed 6 head per acre, i.e., 480 head.

4. An injunction restraining the defendants from
feeding in excess of 6 head per acre upon all other land
owned or possessed by them in the city limits of the
City of Clinton lying within the agricultural zone in accc,rctancc with the provisions of Section 3-1-1 of the
LOning ordinance of the City of Clinton, as amended.

(4)

STATEMENT OF FACTS
The City of Clinton is located west of Clearfield in a
fast-growing section of Davis County (plaintiff's Exhibit
"C"). At the trial Mayor Saunders drew a map on the
blackboard and identified the parcels of land owned by the
defendants.
Plaintiff has had the mayor make a replica
of the map drawn at the trial and are including it in this
brief.
Zoning Ordinance. On February 17, 1964, the City of
Clinton enacted "The Comprehensive Zoning Plan of the
City of Clinton, Davis County, Utah," (plaintiff's Exhibit
"A").
This ordinance followed the pattern usually followed
by the cities of the State of Utah in that it provided for
the division of the city into zones and then followed the
pattern of listing the "permissive uses." By this procedure
it prohibits any landowner or user from using either land
or his buildings for any purpose or function other than one
of the functions listed or one of the accessory uses appurten·
ant to a "permissive use."
The ordinance also recognized the fact that established
functions or uses could continue. The various pertinent
sections of the ordinance are set forth below, as adopted
on February 17, 1964, and as in effect at the time that the
Complaint involved in this proceeding against the defend
ants was filed, i.e., February 8, 1965, approximately a year
later:
Chapter 3
Zone A-1, Agricultural Use
3-1 Use Regulations. In Agricultural Zone A-1. ~
building or land shall be used and no building shall be
erected which is arranged, intended, or des.igned to be
· -~'.
uses·
used for other than one or more of the f ollowmg
(Underlining ours.)
1

(5)
~>-1-1.

USES BY RIGHT.

(1)

Agriculture, as defined herein, and specifically
excluding livestock feed lots.

(2)

Greenhouses.

(3)

Dwelling, one family and two-family units, 850
square feet floor area minimum single unit.

(4)

Fruit and vegetable stands for the sale only of
agriculture products produced on the owner of
premises.

J-1-2.

SPECIAL USES . . . .

3-1-3.

ACCESSORY USES OF LAND AND
STRUCTURES

3-1-4.

EXCEPTIONS -

(1)

TRANSITIONAL USES.

Where not otherwise authorized by this ordinance, The Board of Adjustment may on application and after due hearing authorize by written
permit the following uses, in whole or in part,
in an A-1 Zone for a temporary period of not
to exceed five (5) years on any one permit:
(a)

The raising of small animals and fowl.

(b) The pasturing and feeding of domestic
animals.
All pens, barns, coops, stables, and other similar
buildings shall be located not less than one hundred fifty ( 150) feet from a public street (except
on corner lots the set back from one street may
be reduced to not less than seventy-five (75)
feet. Such buildings and concentrated feeding
areas and corrals shall be located not less than
one hundred ( 100) feet from all dwellings whether
on the same or adjacent lots or property.
(2)

The Board of Adjustment may issue such temporary authorization when it finds the following
conditions exists:
(a)

The owner of said land will suffer a hardship because said land is not economically

{6)
usable for other purposes which \v-ill
'd h'
.
, pro
VI e
im with an equivalent monetarv return to that. which may be derived f~
sueh except10nal use.

(3)

( b)

That such exceptional use will not create
a hazard to the health and safety to occupants of adjacent property such as but 110
limited to the development of rodents, th~
propagation of flies and other insects.

(c)

Will not increase hazards of fire.

(d)

Will not constitute a nuisance to others hv
virtue of the creation of odors, the flow ;f
contaminated waters or effluent and other
similar objectionable results.

A temporary use permit when issued shall con·
tain a description of the real property to which
it relates.
Upon the issuance of a temporary use permit duly
executed by the Chairman of the Board of Acl·
justment he shall cause it to be duly acknowledged
and placed in the hands of the City Recorder. The
City Recorder shall cause an acknowledged executed original of said temporary permit to be
recorded in the Office of the County Recorder in
in which said property is situated.

The zoning ordinance then contains a definition of the
term "agriculture" in Section 1-10:

-

(3) AGRICULTURE: A farming activity limikd to
the tilling of the soil, the raising of crops, horticulture
and gardening, the accessory uses of which shall not
be construed as to permit any commercial activity or
the keeping or raising of animals or fowl, except as
specifically permitted in the zone requirements. (Under·
lining ours)
The zoning ordinance recognized the obligation of the
city in its zoning ordinance to refrain from depriving at1Y
existing user of a continuation of his right to an existing

(7)

iJ'"·

In several portions of the ordinance this was accomplished by providing for various kinds of nonconforming
uuildings or structures, nonconforming building lots, nonronforming uses, and made provision for their continuance.
Brlow arc two of the examples of language which more
nearly fit the situation involved in this case:
In Section 1-10, Definitions, the following definition of
a nonconforming use appears:
(2l
NONCONFORMING USE: A use which lawfully occupied a building or land at the time this ordinance became effective and which does not conform
with the use regulations of the zone in which it is
located.

In a later section the zoning ordinance provides:
1-11.

Nonconforming Building Lots, Buildings and
Uses. The lawful use of any building structure, or land
existing at the time of the adoption of this ordinance
may be continued though such building or use does not
conform to the regulations of the zone in which it is
located, and any nonconforming building lot may be
used for any la\\ful use set forth in the regulations for
the zone in which it is located, subject to the restrictions and provisions of Chapter 7.
Complaint Filed. Approximately one year after the
Zoning Ordinance, i.e., on February 8, 1965, the plaintiff
r:ommenced an action against the defendants seeking to
enjoin them from violating the above-referred to zoning
0rdinance and in particular the sections of the zoning ordi·1ance above quoted, with the result that the court becomes
!Jl'imarily concerned with a determination of the uses to
':hich land was placed immediately prior to February 17,
1
%4, and the uses to which it was placed subsequent to
'hls date.
1

The Patterson Feeding Business. The defendants for
years prior to the date of enactment of the ordinance
!F'ebruary 17, 1964) were engaged in the business of pur-

~1 any

(8)

chasing cattle and feeding them for the purpose of fatte .
ings them into condition for marketing to slaughterers Th~'
was a year-round operation which involwd the constar.;
"rotation" of the cattle owned by the Pattersons. that i~
to say, they were bu~ing and selling cattle throughout tr.c
year. (TR. 125)
The business consisted generally of two phases di\ide.j
by the seasons of the year. During the ''\\inter month, ..
ranging from :\o\·ember 1st of each year until ahout .-\;· l.
1 of each year. cattle were acquired or transferred fro:<~ 0
feedlot operated by the Pattersons to \·arious parcels :-_.'.
land owned by the Pattersons and situated \\ithin the e;gri.
cultural zone of the City of Clinton.
Immediately prior to enactment of the ordbance thP'e
\·arious parcels of "field properties" cor:lprised about 3~:1
acres of land situated in \·arious parts of the city somewhat
contiguous to each other and for com·enience so:-netiTT'e :eferTed to as the "home place." (TR. 68-691
The second phase was comprised of an intensiYe feed.in;
operation or the '"finishing" of the cattle for market. This
occun-ed at a feed lot situated on 12 acres of land in nu~
located on SO acres at the extren:e \\·ester::; i:x·fftion of t~"
city. Here the cattle were b:·ought from t!:e ''i::ter fe:-c~
ing areas commencing April 1 of each year o.nd fed fo'. ::·_:,;·.
ket addim:: some cattle continually a:-:d from time to time i:".
the summer months st-lling so:T.e uc.!il t'.1e ;.Jt ,,-as pn'C··
well emptied in :\oYember. eitl:er ~~t~'<? rte cattle werr
sold for market or becatL"="' they we:-e relocated out L'1 tf<'
winter feeding areas. l TR. t'S. t3S'. 73)

L'-"tt'nt of Pattt'r~on rse. It 2.;>?<?2.:-s :°:'0::-:. the t6ti·
mony of ~Ir. Fra::ri: Paner-sor. tI'.3.t ::l:e fc?-2ill!':~ o;x':c:~;c:·
of the dt.'ft':1d~1..::ts e::r_-,_.::s t~:<? :\:':~"-:~.:>:::.: l::1·:d:":_~ -~t o::.
one ti:i:t.' L'f ::L..,t :::,•rt.' :'.:.:.::: ::::;._-._-. '.:2.:j .~:· --.:~:.2 r.·:·:
. . .. h.J.S .:-<..'
"-"+ ~.., -1. ,,... .;;:_,;._,,_..,,_,, f:1:·~: t•1e t'xt~·
\·t:'rlienL"'t.' rla1ntltt
.... 1 L•• - · ~----U-'-'-''l)t.

..,r·
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tl',
.. t
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~+ersons

during the winter season. This was the pattern

---

1[,,nth\;JI'>

'·li~-63

-------

Trans- X o. of Cattle
Fed in Feed
cript
Yard
Page Xo.

.J.

::~:---_;-~~"-

~ :-:-: ~~

100
100

l(JU

101
102
102
1()2
103
--:- ::~ber
103
··.-.:,
104
104
:::.ber
-::-:·!:>€~
104
:3.:-:: 1964 104
·:<::-.. . .:il"Y 196-1 104
- - ---- .-

0
0
0
2400-2500
2200-2300
2100-2200
2200-2300
1500
1200
1000
1200-1500
0
0
0

X o. of Cattle
in Field
Properties

1000
1700-1900
2300-2400
0
0
0
0
0
0
0
0
1500-1600
1700
1700

Tran.<>cript
Page Xo.

107 .
107,
107,
107,
107,
107,
107,
107,
107,
107,
107,
105
106
106

116, 121
116, 121
116, 121
122
122
122
122
122
122
122
122

It \\as also quite evident that this practice had contin:-:i for the years of 1961 and 1962 (TR. 108). There seem-: -'.l be no definite recollection as to usage by the defen::..:~_.; prior to that time.
At this time it is clear that the Pattersons did not
-2c the Hooper property. They did not purchase it until
: ..iary '.28, 1964 (TR. 81), and actually did not use the
;. :·:::.e1iy until 9 months later i.e., approximately October:· .o:nber of 1964 (TR. 16, 21, 41, 119). Accordingly, we
· 0 ; d0al \\ith the use backg:row1d of the Hooper property
'~o.,·ately.

:.r1 order to deal most conYeniently \\ith the manner in
:·:'. the so-called "home property" or field property was
::.: 11 e shall set forth in schedule form the e::\.i:ent of use
:-:::ect to by l\Ir. Frank Patterson identif~ing the various
::s by the names of their pre\ious owners.
A.~ indicated abow. it \ms the practice of the Patter. -' ~:i \\ ithdraw practically all cattle from the feed yard
· '·:,ut .:\on:'mber of each year and allocate cattle among
·' 1rious field properties in \·ar~ing numbers. depend-

(10)

ing upon the ability of the property to support the cattle
without damage. To some extent there was a rotation of
use so that a piece of property would be used for the winter
feeding purposes in alternate years. Accordingly, this listing will set forth the record of use for the winter months
of 1962-63-64.
----- -

Use of Various Pieces of Property
For Winter Feeding
Transcript Name and Location
of Property
Page No.

110-111

111-112

112

113-114

114-115

Ac-f:l""'crE
:srage

Reuben Baker Property
2000 West at approximately 2550 North
Bill Beuse Property
Northwest corner
2000 West and
2300 North
John T. Burnett Property 1300 West
and 2300 North
Davis Pinkney Property (residence of
Frank Patterson
1600 West on
2300 North
John Banford Propnty several units
South of 2300 North
East of 1500 West
(West bottom portion
of Banford place)

No. Cattle
Fed

none in
any
10

year

35

500-600
1162-63

20

No feeding
at any
time
Patterson
had no
recollection

20

9.23

West 1500 South
on 2300 North

40

East of 1500 on South
of 2300 North

10

(perhaps
100-150)

None in 1962
800 -1963
800-1000
1964

(11)

Transcript
Pa)?;t' No.

'

Name and Location
of Property

Acreage

No. Cattle
Fed

11-

F. C. Wallace Property
1950 North 1500 West

119

George Beus Property
1000 West on 1200 West
North side of
2300 North, 12 acres

12

119

Hooper Property

100

119-120

Harness and P.A. Dicks
Property North of Frank
Patterson residence.
(This piece extended into
Roy City-portion in
Clinton.)

60

None in
1962-63-64

40-50

800-900 '62
200 '63

-'

120

Garner Property
North of 2300 East
of 1500

No feeding
at any time

200 1962-63-64
None- did
not own
property
prior to
1-28-64

On this field property it was the practice of the Pattersons to place feeding troughs which were built upon
skids. Every 2 or 3 days a tractor would pull the skids or
troughs about the length of the cattle. In this fashion the
cattle and the feed troughs were moved evenly across the
land, avoided the concentration of so much fertilizer as to
miure the land, and provided an equal fertilization program
11 hich lent itself to the growing of good crops.
(TR. 80-84)
Use of Hooper Property. During the years of 1961'12-63, and until the Pattersons purchased in 1964, the propu·1y was leased by Mr. Russell A. Anderson (TR. 63). He
i~stalled a pig feed yard in the middle of the farm (100
<terrs) which occupied about 2 or 3 acres. In this feed yard
iii'. maintained not to exceed 145 head of pigs at any one

(12)
time although he rotated his holdings by selling some after
properly fattened and purchasing feeders · Over an en t'ireyear's time he would feed a total of 300 (TR. 63-66).
As to the rest of the acreage ' he leased to a Mr . Ne1son
a right to pasture between 100 to 150 head of cattle for a
period of about 2 or 3 weeks to eat off the stubble.
Prior to occupancy by Mr. Anderson, the property was
held by Mr. John T. Childs. He leased the Hooper property
from the year 1945 to the year of 1959 (TR. 40, 43-46)
Child did not winter feed. He testified that this was due
to the fact that there was a lack of water. Other than
grow a crop on that property, his sole use \Vas to graze
for several weeks of the fall, i.e., until November of each
year, between 50 and 110 head of cattle. His pasturing
of the cattle was purely incidental to the raising of sugar
beets, hay, grain, and some pumpkin (TR. 44).
Additionally, Mr. Child's father was permitted to place
some cattle temporarily on the Hooper property. Apparently in the years of 1940 to about 1945 (TR. 139-140) and
comprising from 150 head to about 300 at any one time
(TR. 151).
The Pattersons, upon first purchasing the Hooper property on January 28, 1964, made no direct use of the property but permitted Mr. Anderson to continue use through
the summer of 1964 (TR. 65-66). At that time Anderson
fed at any one time 60 to 75 pigs.
First use of the Hooper property by the Pattersons for
winter feeding operations occurred in the winter season of
1964-65, commencing some 9 months following the adoption
of that zoning ordinance. (TR. 187). Pattersons at that
time placed approximately 1000 head of cattle upon the
Hooper property and continued the practice into the early
part of 1965 and were so doing at the time of the issuance
of the Complaint on March 8, 1965.
The Hooper property is situated in a portion of .tJir
city that is beginning to be subdivided for residences, 1.e.,

(13)

therr was pending at the time of the trial an application by
Muir and Associates for a subdivision of 125 lots south of
the Hooper property (TR. 188) and within approximately
so rods of the Hooper property at this time (TR. 189) with
the result that property values are approximately 1100 to
1200 dollars per acre (TR. 189).
Amendment to Ordinance. Three months after the
Complaint was filed and while this action was pending,
plaintiff city adopted ordinance number 1-65, an amendment to the zoning ordinance (plaintiff's Exhibit "B"').
This ordinance added a section to Section 3-1-1 of the zoning
orrlinance which permitted seasonal winter feeding on property of 5 acres or more subject to the limitation that no
more than 6 head per acre be fed thereon and subject to
further specifications relating to the concentration of the
cattle upon portions of the land. This portion of the amendment reads as follows:

(6) (a) The seasonal winter feeding, pasturing,
and maintaining of domestic animals upon lots or
property of 5 acres or more during the period in each
winter season, commencing October 15, and ending
April 1, of each 12-month period, provided that there
shall be no feeding, maintaining, or pasturing of more
than 6 head of livestock per acre subject to the conditions hereinafter stated.
(b) The land upon which said animals have been
\vinter fed, pastured, or maintained must be plowed or
deep-disked at least once immediately following the
above-stated seasonal period. Seeded pasture need not
be tilled.
( c) The seasonal summer pasturing or grazing qf
domestic animals upon lots or property of 5 acres or
morp during the period in each summer season comn1encing April 1, and ending October 15, of each 12month period provided that there shall be no pasturing
or 1-,'Tazing of more than 3 head of livestock per acre.

(14)
(d) In no event, and regardless of the size ci[
land area, shall there be more than 250 head of I.iv _
stock confined within the same fenced area.
e
( e) All pens, feeding troughs, barns, stables, and
other similar buildings or structures shall be located
not less than 150 feet from a public street (except Jn
corner lots the setback from one street may be reduced
to not less than 75 feet). Temporary feeding troughs,
i.e., feeding troughs moved from one location to another at not more than 10-day intervals, may be located
not closer than 30 feet from a public street. Such
buildings, structures, troughs, and concentrated feeding areas and corrals shall be located not less than
100 feet from all dwellings whether on the same or
adjacent lots or property.

ARGUMENT
Point 1.

To establish nonconforming use, the
respondents must prove that they were
engaged in applying the property to the
specified use at the time of the enactment
of the ordinance.

A general use will not qualify a particular use as a nonconforming use.
In applying the facts in this case to the question of

whether or not the respondents have established a noncon·
forming use of the property in dispute, we think they must
have shown that the claimed use was being made at the
time the ordinance was enacted. A general use will not
qualify a particular use as nonconforming.
It is well settled that the property must have been put
to the nonconforming use at the time of the enactment of
the ordinance.
Rathkopf in the Law of Zoning and Planning, Volwne
58-3 says the following:

21

(15)
"There is virtual agreement among American
courts in all the several states with respect to the
existence of a vested nonconforming use and with respect to the limitations thereon. It is generally recognized that the use must be an actual use, as distinguished
from a contemplated use, that is the use must have
been actually in existence at the time the zoning restriction becomes effective."
In support of this statement the author cities cases
from thirty three jurisdictions. Among the jurisdictions
are Arizona, California, Idaho and Washington as follows:
Ariz.:

Kubby v. Hammond, note 2, supra.

Cal.:

O'Rourke v. Teeters, 63. Cal. App. 2d 349,
146 P. 2d 983; Acker v. Baldwin, 18 Cal. 2d
341, 115 P. 2d 455; Biscay vs. City of Burlingame, 127 Cal. 213, 15 P. 2d 784; Jones v.
City of Los Angeles, 211 Cal. 304, 295 P. 14;
Edmonds v. Board of Super. of Los Angeles
County, note 2, supra; Tustin Heights Ass'n.
vs. Board of Supervisors of County of Orange,
(1959) 339 P. 2d 914.

Ida.:

O'Conner v. City of Moscow, 69 Idaho 37, 202
P. 2d 401, 9 ALR. 2d 1033.

Wash.:

State v. Cain, 40 Wash. 2d 216, 242 P. 2d
505; State ex rel. Warner v. Hayes Investment
Corp., 125 P. 2d 262; State v. Superior Court,
155 Wash. 244, 284 P. 93.

Point 2.

Use of the Hooper Property Was a Restricted
Use for Feeding of Pigs.

The testimony in this case is undisputed that the respondents did not use the Hooper property for any purpose
until November of 1964, when the use sought to be established by respondents was first made. This was eight
months after the enactment of the first ordinance, here
W1drr consideration.
The court allowed the respondents to make a showing
of the use back to the year 1945. If such evidence could
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be taken into consideration as being relevant to show a
nonconforming use, then practically all zoning ordinances
would be rendered meaningless.
The immediate prior use was shown to be vastly dif.
ferent from the use presently sought to be established. Anderson fed not to exceed 145 pigs, at any one time, on from
2 to 3 acres in the center of the 100 acre tract. (See statement of Facts page 11 of this brief.) He also testified that
in the fall he would lease the land for the grazing of not to
exceed 100 to 150 head of cattle for two or three weeks in
order to glean the fields. This was the use at the time
the ordinance was enacted and for the three previous years
Point 3.

The Use of The Field Properties Should Be
Restricted To The Prior Use of The Individual
Parcels

It is conceded that in view of the testimony of Frank

Patterson there was at the time of the enactment of the
ordinance a nonconforming use for the feeding of cattle.
This also applies to the feed lot at the west end of the city.
(See Statement of Facts page 8 of this brief.) It is the
position of the Appellants that the use of each individual
parcel of land as listed should be restricted to the number
of cattle which had previously been fed on that particular
tract.
Point 4.

A General Use of Feeding Animals Will Not
Qualify The Particular Use of Feeding Cat·
tle as a Nonconforming use

This portion of the agrument relates to the status of
the Hooper property. The fact that at the time zoning ordi·
nance was enacted the Hooper Property was being used for
the feeding of pigs and the limited use of grazing cattle for
gleaning stubble does not justify the more extensive use
now claimed for the property.
One of the earliest cases holding that a general use
does not qualify a particular use as nonconforming is Wilson

(17)

v. Edgar (1923) 64 Cal. App 654, 222 P 623. In this case

court held that because at the time the ordinance was
crwcted the premises were used as a milk bottling and distt'ibution establishment a nonconforming use for a cleaning anct dyeing establishment was not established. The
court said:
the

"Moreover, if the contention of the respondent be
held to be correct, the purpose of the ordinance would
be largely frustrated. That purpose is to confine certain classes of business to certain localities, but at the
same time an exception is made for the purpose of alJevia ting any hardship which the immediate discontinuance of a particular use of a building might entail. The
11ltimate purpose, however, is plainly that nonconforming uses of premises shall gradually be eliminated,
which purpose would be practically defeated if one nonconforming use might be succeeded by another."
Another leading case is that of Dube vs. Chicago (1955)
7 Il 1 2nd 313, 131 N.E. 2nd 9.
In this case a manufacturing business of small household itPms was established in an area which was later zoned
rommercial. The building was later put to the use of manufacturing road building equipment. The court said:
"Though the new use and the old may fall within
the general category of 'manufacturing', it is the par·
ticular use and not the general classification which governs. Wechter vs. Board of Appeals, 3 Ill 2nd 13, 119
N.E. 2nd 747."
An extensive annotation on Zoning-nonconforming
use-changes is found at 87 A.L. R 2nd 5.
Under the definition of "Agriculture" in the Zoning
ordinance of the City of Clinton, as originally enacted, the
feeding of livestock was not included as a permissable use.
Thr Evidence is clear and uncontradicted that feed and
1ictter arc> brought on to the various pieces of property and

(18)
~laced in troughs and recepticles to feed the cattle. T!ii~

is not the same use as grazing cattle and is a more exte ns1ve
·
use than grazing and does not come under the purview of
uses allowed under the Ordinance.

CONCLUSION
Unquestionably, the growth and development of a com·
munity, such as that of the plaintiff's can be stifled and
frustrated by the development or expansion of existing nonconforming uses which do not conform to the growth pattern of the zone in which they are sought to be situated.
The facts in this case clearly indicate that it is tlie
intention and nine months after the enactment of the ordinance the practice of the defendants to continue and develop
the winter feeding of the cattle on the Hooper property.
It is clear, too, from the only evidence adduced in the case
that the area surrounding the Hooper property is developing into a series of subdivisions intended to be occupied by
residences. This growth and development may be stopped
because of the aversion of the average citizen to the place·
ment of his home in the vicinity an area which is being used
for extensive feeding of livestock.
It is quite evident also from the only facts adduced in
this case that the defendants are utilizing their "field prop·
erties" as adjuncts to their feed lot operation and that the
absence of specific controls over the extent of these oper·
ations could, in future years, gradually lead to the expan·
sion of their program of cattle feeding to the point where
property in the vicinity of their "field property" cannot be
" f
developed for the uses that will follow from the growtn
population destined to occur in Clinton City.
The plaintiff urges that the decree of the trial court be
reversed. It is not supported by the evidence and does not
provide the plaintiff with the elements of control necess8 ry
to provide clear protection of the residents of the city frorn

°

(19)
widesirable expansion of feeding operations as well as a
clear protection of the established nonconforming rights of
the defendants.
We urge the court to issue its decree ordering the defendants to contain their feeding operation on the various
pieces of property of the defendants within the limits set
forth in detail by the plaintiffs under the section of this
tirief entitled "Relief Sought On Appeal."
Respectfully submitted,

A. M. Ferro

Ned Warnock, of the firm of,
Critchlow, Watson & Warnock
Attorneys for the Appellants
414 Walker Bank Building
Salt Lake City, Utah
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